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Compliance Committee

Dear Ms Aphrodite Smagadi,
The Ministry of Natural Resources and Environmental Protection of the Republic of Belarus [“the Ministry of the Environment”] expresses its gratitude to the Secretariat of the Aarhus Convention Compliance Committee (“the Committee”) for the invitation to participate in the public hearing on the compliance of the Republic of Belarus with the Aarhus Convention with respect to the proposed construction of a Belarusian NPP, held as part of the 29th meeting of the Committee.
The Ministry has examined the questions raised by the Committee subsequent to the public hearing as well as the additional documentation sent by the Committee on 7 October and 10 November 2010, and provides the following responses and clarifications:
I. Statements made by the NGO during the public hearing held on 22 September 2010 as part of the 29th meeting of the Committee:

Paragraph 7
The decision to build an NPP in Belarus has not yet been taken. Under Article 4 of the Law on the Use of Nuclear Energy, this decision lies within the competence of the President.
Paragraph 8
Covered in part II.
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Paragraphs 9 and 10
The notification of the proposed activity, environmental impact assessment procedure and public participation procedure contained details of the public authority to which comments could be sent: the state agency the Directorate for Nuclear Power Plant Construction (subordinate to the Ministry of Energy under Presidential Decree no. 565 of 12 November 2007), which is a legal person carrying out public functions in accordance with paragraph 2.c of Article 2 of the Aarhus Convention. 
The public concerned and the affected parties were provided with the Preliminary report on the environmental impact of a Belarusian NPP (Statement on the potential environmental impact of a Belarusian NPP), which fulfilled the requirements of paragraph 6 of Article 6 of the Aarhus Convention and contained information on the outcomes of surveys of three alternative sites for an NPP and examined possible use of other sources of energy.
We believe that the public understands the “full version” of the environmental impact assessment report to mean the final version amended to take account of discussions and consultations with the public and affected parties. The final version of the report does not include any new information on the environmental impact of the NPP but rather contains explanations and clarifications of various decisions and conclusions.
Public discussions of the Preliminary report on the environmental impact of a Belarusian NPP were held by the workforces of 1673 companies and 72 public associations. A total of 182 670 people took part in these meetings. On 17 September 2009 a meeting of the Public Co-ordination Committee for the Environment attached to the Ministry of the Environment examined the issue of environmental impact assessment of an NPP in Belarus. This meeting was attended by representatives of the following NGOs: the Belarusian Green Party, the movement Scientists for a Nuclear-free Belarus (Uchenye za beziadernuiu Belarus), the environmental group Eco-defence (Ekozashchita), the public association the Belarusian Green Cross (Belorusskii zelenyi krest), the public association Ecohome (Ekodom) and the Belarusian Chernobyl Social and Ecological Union (Belorusskii sotsialno-ekologicheskii soiuz Chernobyl).
There was no pre-registration of participants prior to the public hearing of 9 October 2009. Registration took place on the day of the hearing from 10 am to 12 noon, as scheduled.
Paragraphs 11 and 12
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The obligations under Article 7 of the Aarhus Convention relate to plans and programmes for the development of nuclear energy. The points raised relate to public participation in the decision to build an NPP, which is covered by Article 6 of the Aarhus Convention. 

Paragraphs 13, 15 and 32
Article 8 of the Aarhus Convention provides for public participation in the preparation of normative legal instruments that may have a significant effect on the environment. The normative legal instruments (on the use of nuclear energy, state environmental review [expertiza], environmental impact assessment and public participation) cited in the statement by the NGO during the public hearing held on 22 September 2010 as part of the 29th meeting of the Committee deal with procedural matters. Their implementation does not have an impact on the environment. At the same time, in accordance with Presidential Decree no. 376 of 24 July 1998 the Belarusian National Centre for Legal Information maintains an electronic database of draft laws (the internet version can be accessed at http://www.pravo.by/kbdpz/kbdpz.asp). The public concerned can take part in discussions of draft laws by sending their suggestions electronically to the National Centre for Legislation and Legal Research at center@pmrb.gov.by or to any other public authority that has prepared a draft law.
Paragraph 16
Covered in part III.
Paragraph 17
The Law of 21 December 2007 “On the insertion of additions and amendments to the Law on Environmental Protection regarding environmental information and compensation for environmental damage” amended Article 74 of the Law on Environmental Protection as regards the content of environmental information in accordance with paragraph 3.b of Article 2 of the Aarhus Convention.
Resolution No. 1 of the Ministry of the Environment of 6 February 2001 sets out the procedure for involving the public in decisions on activities listed in Appendix I to the Aarhus Convention through participation in discussion of environmental impact assessment reports. Resolution no. 30 of the Ministry of the Environment of 17 June 2005, Resolution no. 755 of the Cabinet of Ministers of 19 May 2010 and Resolution no. 571 of the Cabinet of Ministers of 4 May 2009 were subsequently passed on the basis of practical experience gained. Moreover, Regulations on access to information, public participation in decision-making and access to justice in environmental matters are due to be prepared and passed in 2011.
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Paragraph 18
The opinion of the public concerned on the issue of environmental impact is taken into consideration during state environmental review (expertiza). If the public concerned indicates environmental impact of the proposed activity that exceeds permissible levels, the design decisions for the proposed activity will not be approved.
Paragraph 21
Covered in part IV.

Paragraphs 35-38
The Law on State Environmental Review (Expertiza) regulates state environmental review. Under this law, state bodies, authorised officials, developers and design organisations are involved in state environmental review.

The conduct of public environmental review on the initiative of public associations and citizens is envisaged in Article 61 of the Law on Environmental Protection. The procedure for conducting public environmental review is set out in the Regulations on the Conduct of Public Environmental Review, approved by Resolution no. 1592 of 29.10.2010 of the Cabinet of Ministers.
Under Article 12 of the Law on State Environmental Review, the conclusion of public environmental review (where this exists) must be appended to the environmental impact assessment report that forms part of the project documentation submitted to state environmental review.
The last part of Article 12 of the Law on State Environmental Review does not contravene paragraph 1.c of Article 6 and paragraphs 4.d and 4.e of Article 4 of the Aarhus Convention.
Under the Law on State Environmental Review, the project documentation for installations on which environmental impact assessment is carried out is subject to state environmental review.
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According to paragraph 7 of the Regulations on the conduct of environmental impact assessment, environmental impact assessment must be conducted when compiling project documentation at the initial stage of planning (as a rule at the investment feasibility stage). State environmental review, like environmental impact assessment, is hence carried out on the installation as a whole, and not on separate stages of project implementation. This is reflected in section 18 of the Regulations on the conduct of state environmental review: in the event of the simultaneous planning and building of an installation, project documentation for stages of construction work is not submitted to state environmental review.

Paragraph 43
A decision on the proposed activity should be understood as a decision to permit the next stage of planning and (or) of implementation of the proposed activity (construction) on the basis of a positive conclusion of state environmental review. In accordance with Article 17 of the Law on Local Government and Self-government, such decisions are taken by local executive and regulatory authorities within the scope of their authority. Legislative acts may provide that such decisions are taken by national state authorities. For example, Article 4 of the Law on the Use of Nuclear Energy authorises the President to make decisions on the location, planning and construction of nuclear power stations.
Paragraph 44

According to section 23 of the Regulations on the conduct of environmental impact assessment, the EIA report where possible should be published on “the sites of the developer, relevant local executive and regulatory authorities”.

Paragraphs 46 and 49
The Regulations on the Conduct of Environmental Impact Assessment govern environmental impact assessment. Public discussion is therefore held on the environmental impact assessment report, in compliance with paragraph 6 of Article 6 of the Aarhus Convention. This report namely includes:
- information on the purpose and necessity of the proposed activity (section 16.3 of the Regulations on the Conduct of Environmental Impact Assessment) and a description of the principal sources and possible types of environmental impact (section 16.6 of the Regulations on the Conduct of Environmental Impact Assessment);
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- a description of measures to prevent, minimise or compensate for significant adverse environmental impact resulting from the proposed activity (section 16.8 of the Regulations on the Conduct of Environmental Impact Assessment);

- a non-technical summary containing an overview of the proposed activity and its environmental impact, including in a transboundary context, and proposed measures to prevent, minimise or compensate for this impact, and the results and conclusions of impact assessment (section 16.1 of the Regulations on the Conduct of Environmental Impact Assessment);
- a description of alternatives (territorial and (or) technological) for the location and (or) the implementation of the proposed activity, including its non-implementation (the no-action alternative) (section 16.4 of the Regulations on the Conduct of Environmental Impact Assessment) and rationale for the selection of a priority option for the location and (or) implementation of the proposed activity from among the alternatives examined (section 16.10 of the Regulations on the Conduct of Environmental Impact Assessment).
Pursuant to section 23 of the Regulations on the Conduct of Environmental Impact Assessment, a decision on the proposed activity must within 10 working days of its adoption be published in the media that published the notification of public discussions and the announcement of the meeting to discuss the EIA report on the proposed activity. The approved EIA report must where possible be published on the internet sites of the developer, local executive and regulatory authorities within three working days of the date of publication of the decision taken on the proposed activity.
The notification of public discussions and the record of public discussions with a summary of feedback that includes all comments and suggestions on the environmental impact assessment report submitted during the public discussion process to local executive and regulatory authorities, the developer and the design organisation indicated in the notification of public hearings must be appended to an environmental impact assessment report submitted for state environmental review (sections 22 and 41 of the Regulations on the Conduct of Environmental Impact Assessment).
Paragraph 47
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According to section 35 of the Regulations on the Conduct of Environmental Impact Assessment, the notification of public discussions must contain, inter alia:

name, rationale and description of the proposed activity (paragraph 2b of Article 6 of the Aarhus Convention);
information on the location of the local executive and regulatory authorities (name and postal address) and the deadline for sending a communication stating the need to conduct a meeting to discuss the EIA report (paragraph 2.d.iii of Article 6 of the Aarhus Convention);
information on where the EIA report may be inspected and where to send comments and suggestions on the EIA report (name of organisation, postal address, internet site, family name, given name, patronymic and job title of the contact person, their telephone and fax numbers and e-mail address) (paragraphs 2.d.iv and 2.d.v of Article 6 of the Aarhus Convention);
The notification does not contain information on the public authority responsible for decision-making as it is dictated by legislation (see our response to paragraph 43).
The notification does not state what environmental information on the proposed activity is available because the subject of public discussions is the environmental impact assessment report.
Paragraph 48
Subsection 35.7 of section 35 of the Regulations on the Conduct of Environmental Impact Assessment provide that the notification of public discussions must state the location of the local executive and regulatory authority (name and postal address) and the deadline for sending a communication stating the need to hold a meeting to discuss the EIA report (the 10 day period cited by the NGO during the public hearing held on 22 September 2010 as part of the 29th meeting of the Committee).
II. Provision of a response to the Criticism of the Statement on the potential environmental impact of a Belarusian NPP
Given that the Criticism of the Statement on the potential environmental impact of a Belarusian NPP was produced by a group of public associations, the Ministry of Energy informed the public association Ecohome (Ekodom) and the Belarusian Green Party in letter no. 15/3288 of 6 October 2009 (copy appended) that substantiated responses would be given to the Criticism during the public discussions to be held on 9 October 2009 in the town of Ostrovets in the Grodno Oblast’. 
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The fact that the Criticism was examined and exhaustive substantiated responses provided during the public discussions is attested by the Record of a public discussion of the preliminary environmental impact report documentation for the construction and operation of a nuclear power station in the Republic of Belarus (available at http://www.dsae.by/ru/APP-ecology). In response to a request by public associations, the Ministry of Energy sent a response to the Criticism to Ecohome in letter no. 15/4783-u of 8 October 2010 (copy attached).
III. Subjection to pressure, persecution and harassment of members of the public protesting against the proposed construction of an NPP

According to the Ministry of the Internal Affairs and its local bodies:
On 19 January 2009 the Ostrovets raion prosecutor’s office issued a complaint by Mr N.M. Ulasevich and Mr I.F. Kruk dated 10 January 2009 that leaflets discrediting the latter persons had been distributed by parties unknown. The Ostrovets raion department of internal affairs [the police] looked into the matter, but it proved impossible to identify the guilty parties. Pursuant to paragraph 2 of the first part of Article 29 and Articles 174 and 178 of the Code of Criminal Procedure, a refusal to open a criminal case was issued, of which the complainants and the prosecutor were informed.
On 4 March 2009, the Ostrovets raion department of internal affairs was informed of the distribution of newspapers by parties unknown in the village of Olkhovka in the Ostrovets raion. At the scene of the incident the police arrested Mr Kruk, who had copies of the newspaper Astravetski Vesnik in his possession. Legal proceedings for the commission of an offence under the second part of Article 22.9 of the Code of Administrative Offences were instituted against Mr Kruk.
During the course of investigations to find evidence of an administrative offence and other material items and to elucidate other circumstances relevant to an administrative case, in accordance with Article 10.13 of the Code of Administrative Procedure and Enforcement, searches of the places of residence of Mr Kruk and Mr Ulasevich were carried out, authorised by the Ostrovets raion prosecutor.
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For information. N.M. Ulasevich - publisher and editor-in-chief of the Astravetski Vesnik.

Once administrative legal proceedings were instituted, only the authorised officials of state authorities supervising the distribution of information had the right to draw up records and conduct administrative procedure under Article 22.9 of the Code of Administrative Offences. The Ostrovets raion department of internal affairs accordingly sent documentation relating to the investigation of Mr Kruk and copies of Astravetski Vesnik to the Ministry of Information for examination and adjudication. On 30 March 2009 the Deputy Minister of Information issued a resolution dropping the case against Mr Kruk. The copies of the Astravetski Vesnik seized were destroyed as they possessed no material value and had been produced in breach of legal requirements relating to printing and dissemination information.
On 9 March 2009 the Ostrovets raion prosecutor issued a second complaint by Mr Ulasevich and Mr Kruk citing the lack of justification for and irregularity of the refusal by the Ostrovets raion department of internal affairs to open a criminal case, insisting that a criminal case be opened regarding the publication in their name of slanderous and offensive leaflets, and requesting that the guilty parties be brought to trial. The Ostrovets raion department of internal affairs accordingly looked into the matter, but it proved impossible to identify the parties guilty of distributing the leaflets.
Mr A.V. Ozharovskiy attempted to covertly bring printed materials into the public hearing of the report on the environmental impact assessment of a Belarusian NPP held on 9 October 2009 in the Ostrovets cinema and concert hall (in the town of Ostrovets in Grodno Oblast’). In connection with the ongoing investigations into the distribution of leaflets slandering and offending Mr Ulasevich and Mr Kruk, police officers requested Mr Ozharovskiy to produce the printed materials in his possession for their origin and content to be checked. Mr Ozharovskiy refused to produce the materials and began to behave aggressively and to disturb the peace. In this connection a record of an administrative offence was drawn up, pursuant to Article 17.1 of the Code of Administrative Offences. This record was sent to
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the Ostrovets raion court. In its administrative judgement of 9 October 2009, the court found Mr Ozharovskiy guilty of an administrative offence under Article 17.1 of the Code of Administrative Offences and sentenced him to seven days’ administrative detention.
The Ostrovets raion department of internal affairs sent the materials seized from Mr Ozharovskiy to the Ministry of Information for examination and adjudication. The Ministry issued a resolution dropping the case. Subsequent to a decision of the Ministry of Information, the printed materials that were in Mr Ozharovskiy's possession at the time of his arrest were returned to him.
IV.
The amendment of normative legal instruments on the use of nuclear energy in the light of recent legislation on public participation

The relevant public authorities are currently working on amendments to the Regulations on discussion of the use of nuclear energy with public associations, other organisations and citizens approved by Resolution of the Cabinet of Ministers no. 571 of 04.05.2009 as regards public participation in the decision-making process in accordance with the Aarhus Convention.
V.
The NGO’s opinion of the recommendations made by the Committee relative to Communication АССС/С/2009/37
As the authority competent for the Aarhus Convention, the Ministry of the Environment will take the Committee’s recommendations regarding Communication АССС/С/2009/37 into account in its law-making. Regulations on access to information, public participation in decision-making and access to justice in environmental matters are to be drafted and adopted in 2011. Amendments to make existing normative legal instruments comply with the Aarhus Convention as regards public participation in decision-making are currently being agreed with the parties concerned.
However, we would like to use this opportunity to comment on the individual statements made by the NGO in relation to the Committee's recommendations.
According to section 35.7 of the Regulations on the conduct of environmental impact assessment, the notification of public discussions
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must contain information on the location of the local executive and regulatory authority (name and postal address) and deadline for sending a communication stating the need for a meeting to discuss the EIA report. Local executive and regulatory authorities in the context of the Regulations on the Conduct of Environmental Impact Assessment are the responsible public authorities within the meaning of paragraph 2 of Article 6 of the Aarhus Convention as they are authorised to take decisions on a proposed activity under Article 17 of the Law on Local Government and Self-government. A positive conclusion of state environmental review in its turn is a basis for decision-making with regards to the implementation of a proposed activity (construction), and so the Ministry of the Environment is not the public authority responsible for taking a final decision. Article 15 of the Law on State Environmental Review forbids the approval of project documentation, financing and implementation of design decisions without a positive conclusion of state environmental review.
Under section 23 of the Regulations on the Conduct of Environmental Impact Assessment, a decision on the proposed activity must within 10 working days of its adoption be published in the media that published the notification of public discussions and the announcement of the meeting to discuss the EIA report on the proposed activity. Where possible, the approved EIA report must be published on the internet sites of the developer [and]
 the relevant local executive and regulatory authorities within three working days of the publication in the media of the decision on the proposed activity.

Under section 34 of the Regulations for the Conduct of Environmental Impact Assessment, the relevant local executive and regulatory authorities jointly with the developer must establish a commission for the organisation and conduct of public discussions, specify its membership and appoint the chair of the commission from among the deputy chairs of the relevant local executive and regulatory authority. By agreement with the local bodies of the Ministry of the Environment, representatives of the latter may be included among the membership of this commission.
A computerised database of installations subject to environmental impact assessment and state environmental review and the conclusions of state environmental review for these installations is currently being considered. An internet version of this database is planned on the Ministry of the Environment’s website.

Attached: 31 pages in one copy

First Deputy Minister
[original signed]

V.V. Kulik
13 Andreev

Kliut +375 17 200 74 75, envexp@minpriroda.by
19.11.2010
� Translator’s note: the issue seems to be whether the conjunction “and” can be understood to stand between the nouns “the developer” and “relevant local executive and regulatory authorities” - it is not present in the original Russian.


� The original Russian says ‘Paragraph 48’, but this appears to be a mistake.


� Translator’s note: something appears to be missing here. I surmise that this sentence is taken from printed materials found during the search of Mr Kruk and Mr Ulasevich’s homes.


� Translator’s note: the Russian literally reads “internet sites of the developer, the relevant local executive and regulatory authorities” as discussed by the Ministry above.





